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where he says: "Certain acts or omissions are made public offenses by the 
common law or by statute, either because their inherent qualities and neces- 
sary tendencies make them prejudicial to organized society, or because it is 
believed that the evils likely to flow from them will be so serious that the 
general good will be subserved by forbidding them ; and penalties are attached 
to them, which are imposed on public grounds. These, according to their 
grade, are crimes or misdemeanors, or they are simply things prohibited 
under penalty." 

Due Process of Law. — The answer to the query as to what is due process 
or due course of law, Proteus-like, is assuming new shapes every day. It is 
not a mere difficulty of framing general definitions — these have been promul- 
gated in great numbers, — nor is it so often an inherent complexity of facts, 
but it must be recognized that it is rather the perplexity that comes from 
attempting to say what has been the settled mode of procedure according to 
the law as administered by the powers of the State or what are the "land- 
marks" of right established for the protection of the individual. 

Preconceived ideas have been overthrown, when judicial investigation has 
disclosed that "due process of law" may vary not only with the class of cases, 
but changes with the race or geographical situation of the person. So in 
Hawaii, a unanimous verdict of a jury is not necessary in criminal trials. 
Hawaii v. Edwards, n Haw. Rep. 571. In the Philippines, no jury at all is 
requisite or guaranteed. Dorr v. United States, 24 Sup. Ct. Rep. 808, 3 Mich- 
igan Law Rev. p. 56. The right of a Chinaman to remain in the United 
States may be altogether submitted to the discretion of an administrative 
immigration commissioner. Chinese Exclusion Cases, 24 Sup. Ct. Rep. 621, 3 
Michigan Law Rev. p. 57. 

A far more curious spectacle is brought out by the recent case of Hanson 
v. Krehbiel (1904), — Ks. — , 75 Pac. 1041, 64 L. R. A. 790, where the 
Supreme Court of Kansas, under the same set of circumstances as was pre- 
sented to the highest court of Minnesota, has arrived at a diametrically oppos- 
ite conclusion. An act of the Kansas legislature provided that in the event of 
libel by a newspaper, the injured party should be restricted to "actual" dam- 
ages if the defendant, after notice, made a full and fair retraction in a con- 
spicuous place in the paper. It was held that to take away the right to recover 
general damages usual in libel cases was a deprivation of the remedy, and the 
act was declared to be unconstitutional. The Court in speaking of the "due 
course of law" secured by the Bill of Rights, said : "It is not an easy task 
to deduce either from reason or the authorities a satisfactory definition of 
'law of the land' or 'due course of law.' We feel safe, however, from either 
standpoint, in saying these terms do not mean any act that the legislature 
may have passed if such act does not give to one opportunity to be heard 
before being deprived of property, liberty, or reputation, or, having been 
deprived of either, does not afford a like opportunity of showing the extent 
of his injury, and give an adequate remedy to recover therefor. Whatever 
these terms may mean more than this, they do mean due and orderly pro- 
cedure of courts in the ascertainment of damages for injury, to the end that 
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the injured one 'shall have remedy,' — that is, proper and adequate remedy, — 
thus to be ascertained." 

This holding is supported by some authority. Park v. Detroit Free Press 
Co., 72 Mich. 560, 40 N. W. 731, 1 L. R. A. 599, 16 Am. St. R. 544; McGee 
v. Baumgartner, 121 Mich. 287, 80 N. W. 21. And it may be argued with 
reason that due process of law is not alone satisfied with notice and hearing. 
Even these safeguards would be empty forms if the suitor were to have no 
results from his litigation. It affects the remedy. 

The Supreme Court of Minnesota, however, differs. Allen v. Pioneer 
Press Co., 40 Minn. 117, 41 N. W. 936, 3 L. R. A. 532, 12 Am. St. R 707. The 
opinion states: "After all the consideration that we are able to give to the 
subject we are unable to say that the legislature has transcended its consti- 
tutional powers in imposing these restrictions and limitations upon the legal 
remedy of plaintiffs in actions for libel." 

Other instances of similar contradiction might be adduced. 8 Cyc. 820. 
And with increasing doubts, it may still be asked, what is due process of law ? 



Winding Up Proceedings. — An interesting case was recently decided by 
the Supreme Court of Wisconsin, involving many phases of the process of 
winding up a corporation for the benefit of corporate creditors. The case 
is a very long one, — the record covering nearly 7,000 pages and the opinion 
more than 100 printed pages, — and is entitled Harrigan v. Gilchrist, 99 N. W. 
Rep. 909-1016. In the syllabus prepared by Judge Marshall there are 117 
different points. The provision of bills of rights taken from Magna Charta, 
that "every person ought to obtain justice freely without purchase, com- 
pletely without denial, promptly without delay," is discussed with reference 
to its effect upon laws requiring security for costs upon appeal to be given as 
a condition of the right to appeal, (p. 929-31) the court holding that this 
provision does not render such laws invalid. An important and novel question 
as to the general jurisdiction of a court of equity was raised by the court on 
its own motion, and argument ordered thereon, as follows : "The property 
of an insolvent corporation having been placed under control of a receiver 
appointed by the court in a winding up suit, and it being claimed that such 
receiver, in the course of his administration, has wrongfully lost such prop- 
erty or some portion thereof, his attorneys and others participating in the 
wrong; is it competent for the court to make the alleged guilty parties defend- 
ants in the pending suit with some creditor, or creditors, standing for all 
persons so circumstanced, as plaintiff or plaintiffs, broaden out the complaint 
so as to cover the new matters by a supplemental bill, litigate the same, and 
include in the general decree in such suit recoveries against all of such 
alleged guilty parties according to the nature or extent of their liabilities?" 
Upon this point the court says : "The scope of equity jurisdiction is by no 
means closely fenced about by precedent. If it were, there could be no further 
development to meet new conditions as they arise. * * * While new 
principles are not to be added to those long established for the government 
of equitable remedies, the rules, not the precedents are to control. There is 
no vitality in precedents ; there is in rules. They are susceptible of expansion 



